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In standard-form contracts, consumer consent relies on the
presumption that the consumer had the opportunity to review and
understand the contractual terms before manifesting consent;
therefore, even without actual reading, their consent is
considered valid. Some legal doctrines justify this presumption
via the “opportunity to read” criterion. However, in practice, this
opportunity is often superficial and merely formal, providing no
genuine capacity to understand or assess the contractual
provisions. This paper contends that the core issue in standard-
form contracting is the lack of an authentic chance to obtain
informed consent—a chance that extends beyond nominal access
to the text and requires enabling meaningful comprehension of
the contractual terms. While Iranian law does not currently offer
a robust ex ante mechanism to guarantee such a possibility,
Article 37 of the Electronic Commerce Act, by affording a post-
contractual right of withdrawal, implicitly recognizes that
consent given at the point of formation may not be fully
informed. By critically analyzing the theoretical basis of the
“opportunity to read” and proposing the alternative notion of the
“possibility of achieving informed consent,” this paper
reexamines the legitimacy of unread contractual terms. It further
argues that protecting the weaker party in standard-form
contracts requires shifting from a formal, opportunity-based
approach to one that emphasizes the actual achievement of
informed consent.
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Introduction

In contemporary contract law, the rapid expansion of standard-form and
adhesion contracts has profoundly challenged the classical doctrines of
mutual assent and party autonomy. Under the traditional "opportunity to
read™ criterion, legal doctrine presumes that pre-contractual access to the
text inherently entails commitment to all its clauses, based on the
assumption that forgoing examination despite sufficient opportunity
constitutes a deliberate choice equivalent to voluntary assumption of the
contractual terms. However, behavioral and cognitive realities reveal that
this premise fundamentally conflicts with rational decision-making. In
standard-form contracting, declining to read boilerplate provisions is not an
act of mere negligence, but rather a manifestation of rational non-reading—
an optimal behavioral choice grounded in cost-benefit calculus, given that
investing cognitive effort and time to scrutinize non-negotiable, lengthy
terms vyields negligible practical utility. Furthermore, policies promoting
plain-language drafting and textual simplification, as emphasized in
international instruments like the Draft Common Frame of Reference
(DCFR), have largely failed to resolve this crisis, culminating instead in a
state of "double ambiguity"; the primary obstacle is not merely esoteric
terminology, but rather the consumer's fundamental unfamiliarity with the
default legal backdrop that such technical clauses alter or displace.
Crucially, the formal opportunity to read often backfires by creating a
judicial presumption of awareness, thereby shielding unfair terms from
subsequent judicial modification or invalidation. Within the Iranian legal
framework, a predominant reliance on ex-post remedies and formalistic
verifications of assent (embodied in Article 190 of the Civil Code) leaves
the weaker party without effective ex-ante protection. While the statutory
right of withdrawal in Article 37 of the Electronic Commerce Act implicitly
acknowledges defective awareness at the moment of formation, resolving
this systemic imbalance requires moving beyond the formalistic
opportunity-to-read paradigm and toward the substantive realization of the
"possibility of achieving informed consent.

Method

The research uses a descriptive-analytical method, reporting and describing
relevant data and analyzing the subject in light of the Iranian legal situation.
Given the extensive development of doctrines on standard-form contracts
and consumer consent in comparative jurisdictions, this study conducts a
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comparative examination of European consumer law—uwith an emphasis on
the Draft Common Frame of Reference (DCFR) and cooling-off regimes—
alongside Anglo-American doctrines, incorporating insights from behavioral
law and economics.

Conclusion

The findings show that the traditional "opportunity to read" doctrine is an
untenable legal fiction that paradoxically legitimizes unilateral terms and
disarms the weaker contracting party. A critical evaluation of contemporary
alternatives reveals that no single mechanism adequately resolves the
dilemma. Ex-post judicial policing through the doctrine of unconscionability
suffers from inherent conceptual vagueness, excessive judicial discretion,
and an onerous evidentiary burden on consumers, thereby failing to deter
ex-ante while undermining commercial predictability. Conversely, ex-ante
administrative approval through regulatory reading agents substitutes
bureaucratic paternalism for individual autonomy, introduces institutional
rigidity, and carries persistent risks of regulatory capture. Moreover, post-
contractual rights of withdrawal, while offering a valuable cooling-off
period, suspend the finality of transactions, facilitate strategic opportunism,
and remain largely ineffective in contracts involving immediate or non-
restitutable performances. In lIranian jurisprudence, the statutory right of
withdrawal can be reinterpreted as an ex-post intervention mitigating post-
formation cognitive bias, yet it cannot single-handedly guarantee cognitive
comprehension of complex clauses. Consequently, establishing contractual
fairness requires a paradigm shift from formal opportunities to an integrated
model focused on the substantive possibility of achieving informed consent.
This paradigm entails a coordinated synthesis of mandatory ex-ante
interventions—including structured information architecture, salient
behavioral disclosures, and a standardized, layered presentation of core
terms—uwith robust ex-post mechanisms, such as tailored withdrawal rights
and enhanced judicial authority to invalidate or reform unfair boilerplate
clauses.
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