(2o ale W) PVFFAF Slois JFer Slie) oF 5)led OV 8555 (o goas G g llas asloas

T &lio 1 5519 90 38 §> Sliwo Bliods (Gogos Cilol &y 5
ol 9l G 59

*&5“\’6}“";‘&9
Sl o o o8 (b e 5 G g SIS oo go s 03,8 st

0 S

e
S o AU Sy e a3 o gl S Sl pes P s
LB I L i G b e LA 2L S ilbe <o Sl Ly
o ooty G oo idai Gy sb g3 45 S ] 305 g3y o gt ol
03 o] 23 :L::w/,y_,»d.iﬁjrfk.-' Lo g 4 ‘;‘;&fl&'J.’ ‘.U/a,aJ_;/{.o/ji L </
LA o o L Sl G (Kb Sl g 4 kel 4 b iz s ol 4E
I p235 o5 o 5 Lisls ply G mla sloc] ) gbion gy 53 SlKan 45 Lilazadls 1,/
k3 T Ysle i el 5 peoleal S Ll g Aol Codlsl sols S Sl )
Collo oo (A S L3S 5y ST ) g S e 5 Sl 5 S alie
s oley ULy T wlio 1 il posgy pll p Syl 5 Co e o g 08 5 (oot po
23 o j1 5ols e pli 5o lsipn sy uli1 oo 0315 415 g3 JLi s aale
S8 i) s Sl 4 B 4 p g po I B gzl 4 L Ol

slS O3

Sl ke i i o S o per Sl il

ES

Email: jafarinadoushan@yazd.ac.ir Jptme iy 5

VFor oo VY iy s @)UL\V" >\>JAVV:;JL_[)>'C_)U

DOI: 10.22059/JLQ.2022.328392.1007575 © University of Tehran



VEor Sln F 6lad O 6,55 « o s Gy lalllan aslilias SVE

douds.\
5 bl igolasl (S5 0523 pled 53 Ol Ceal ol (S5 Gy 5 ol Line
Clew Sistaas 5 S gble s Of Sleel 5 a5 ol spete iy Sa
rode cl min bE ol sl Ol s bl Olgse 2L GG 5 Sl St
53 L faeg oy e L el ISt DT Glae 5 e 0515 pae oSO
Ml eabie (i 3 Sl bl B el e Sl cpl ool 03,51 5 g3 a5 558
0 ol S 5 s b alpd ed ass shidide OIS L G0 5 S
0> el Bsoe ol e Aald Olames (und s Ol e LAl LalS 5 5l
o928 ) s @0 BB 5 033LaS olas S Slme o 5 Slme Slaslr LB
b iy 5 Sl g 030 O b 5ol e G B Sle b3 55550
axr g s om0 Ol Gsim ol sb s a8 leelis 5 DL weperme )
s sl 4 3 g e S el s e S T e 615 e G ST
Rl askss 0pSE S gl iy 5l e 1 e 5l Cblis L Ll & b
e tagn b Bai i 3 WG1 Saie 5 6B Sle L3 B3N L e oLk
s 8 ol OF b oSO pllad 85055 48 Sl I 3 dior Sl 4 S0 5 50
53 3 b Bl w4 0l e aa 514 ol o o)Ll g dsn Sk b gk Lo &
SYEP VR il oley) (eolee (Slacumdly 5 B 4 a5 b sl ais ol 1 O oSl
i) (S ol 5 ansl p 5yi> S L ol eIk, S i ¢LE s (rro
e s ol el Bie gla il b el Hlie 5 (AY-TIA DY ol
b iy cpl ] Lol .3 S o5 La1 (APV-AAS DYV (g5,5) (o 08 B s e 51 5500005
sl 4 S IS O b 5l ol 0 0, G abos ax Lo Ssim 5 el ol 5 S
o ool lgdl 5 ols S ke (olan s G el B Sl e 0 SLES 4
L gise oy OF 5 1) ety Sl sae O mbe 5l Sl 015 o 63,5055
ALl Slsie 5 odlS s el 056 L clite Ll oS sla ki 2 b sk
53 ki Sl Olsea 1 OF b 31 (6ols e (o sas 5 oo ol SOl
ol el psken oY (g M das 5 L &S el Ol £ S addllae 108 s L
T Y B T ST W RO AN U RN PV N PSP
Sy ol o 5l (gl ccilises Sl s )y 3l e 5 SlOulS e S
oS Ll 5 G Ol Bsh 5 i ol s O LIRS P TI S
Sl e S il O e S Bl 5 Silo 4 Ll e ok s



#V0 Ol Gsi 53 o mbe 51 sols po e > Sl liody o508 3Ll 4 a0

ool (grgoe Sl psgie e &S olE LB 55 e ol alsy 0SUS
» ol e Olon s s it b oclie & pnes ol 2 b sdo)s
T APESI P S RO S UNCIN PR, - COW W JCH Y- PRPRON [t SOy P

1) Bllae il & 5 ¥
Sl el ey So S mni 5 el sise L gl Bl ) el
OF 51 st 8 mn 0ok Ll 5 3l 58 owns OF 3 ol mbe il
of el las Sl LS o ) O 53 eslizal & 5doee a2l (S (5515 0 40
OF Sgman ol wlie Lo 5 s Gl e, rse (ool OSL Ly o 5
Sl Ol o 5l o0 53 Sl 4 Olsbes Dol 4 035 (b3 esdle 5 LS
T ol s e el s 23l 630U s el o pe 45 3500 (13 8 el
o) s 1) O Sl eslizal 3> S A S-Sl ol 4l pl 53 s fs
G ool bclae sl e s ol 4 1y of Juisl ol 55 5 o oSl o
et &3 oonll S o a3 1) Dlmen (SUIOSLe @ 2l (605 e R o2
e il 5 Jsine bslinad Osor 5 2ol Ly 1 nd s f b Gllas oSOl & L
Sl Bk 4 mube o oS e i 0L Gilas 4 Cod [ S ke
W2 S )3 g e JWl s ge a3 g sls e UL

s il s Sl g o Ol STl LT AL oS ol ol
e 53 lawy 058 Jss ¢U4'3 05 e Ve BV PP cladle o Sl a0 s
e S (s S oS L Seny el 3 ol e 51l e s 55 OLIST
St By o G onl 3 Gl Do 5 e el ey O 3 BBl
51 4l (Scott & Coustalin 1995: 837) 3 . f 51 1y sl = o a5 loslinul § 5 a ol s
e s s ST e ey Sl bl 5 Gl oSl (33 ATYO L
Sl 3 (5, Sl G DL alisly 5 As SSE agas 5 oo Slailiss,
P oSl s ;.j & S oo)lse 53 g 1y eges
15 e e rUé_} S Le e ladxs 5 (Scott & Coustalin 1995: 847) 5 S lael
a5 sy Lo 53 ValS pllas s O 51T pmasslinnl (615 0 oS 4y < gome e
(Scott & Coustalin, 1995: 848) L

1. Land-based water rights
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Abstract

Due to its predominantly arid and water-deficient climate, Iran faces the
challenge of dehydration. The rate of exploitation and consumption of water
resources plays some role. Iranian civil law, which is the first law governing
the processes of water resources exploitation, inspired by Shi’i law, has
based its relevant rules on theories such as absolute ownership of land,
priority, privacy, and acquisition. The theoretical bases of the legal system
of water resources management is thus based on private property, which
aong with the development of new technologies of drilling and exploitation
has led to uncontrolled consumption of water resources. Therefore, the
revision of these theoretical foundations is necessary in order to limit and
regulate the exploitation of water resources.

The first theory listed above, absolute ownership of land, crystallized in
Article 96 of the Civil Code, holds that whoever owns a piece of land has the
absolute ownership of the water resources under it and can use them
however he wishes without any restrictions. Apart from giving rise to
disputes among, A second theory, the right of precedence, regulates the use
of water resources based on the date of first discovery and exploitation,
which is an implication of the precedence rule in Shi’i law according to
which prearrangements for reclamation of resources is a basis for priority in
possession. . A third theory, territory of land (harim), is another basis
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granting the owner of a piece of land surrounding a surface water source
such as ariver or lake the right to own and exploit these water resources.
Accordingly, the ownership of water is a function of the land ownership, and
there is no right to transfer the ownership of water, independent of the
adjacent lands. Some jurists in these cases have relied on the rule ‘Al-Agrab
fa al-Agrab’ (‘Whois closer takes priority’), based on the fact that whoever
is closer to the water stream, is superior to others, and Article 156 of the

Civil Code has been influenced by this theory. But the theory of attainment,
which has more supportersin Shi’i law, is based on the possession of water.,
According to this everyone owns any amount of water that he or she
obtained through the possession and branching of surface water or digging
wells and aqueducts. Article 149 of the Civil Code regarding the possibility
of acquiring surface water and Article 160 of the same Code governing the
digging and acquisition of wells and aqueducts have been taken from this
theory.

These theories, which have led to the private ownership and management
of water resources, have led to the development of mechanized methods of
exploitation and, in turn, to the destruction of water resources. Articles of
civil law and other regulations that are influenced by the aforementioned
theories, on the one hand, and a tendency towards a state-centered view of
public ownership, on the other, as in the Law of Equitable Distribution of
Weater, which recognizes the government as the owner of water, by applying
proprietary behaviors, makes it an instrument for its economic and socia
policies, has permitted the unwarranted exploitation and has exacerbated the
water crisis. Therefore, based on the environmenta needs and the
international trends viewing water as a national asset belonging to future
generations, this article seeks atheory that can be based on environmental,
jurisprudential and legal principles and provides grounds for revising laws
and regulations governing the ownership and management of water
resources, in particular Articles 149 to 160 of the Civil Code, which make
water a common property that is open to free acquisition and private
ownership.

Accordingly, Article 1 of the Law of Equitable Distribution of Water,
enacted in 1982, which is influenced by Article 45 of the Iranian
Constitution, has a great potential to change the approach to the ownership
of water, based on the concept of public trust, private ownership to one
based on the concept of trust. The article relies on the explicit use of the
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word trust in the Law to lead to more effective policies and regulations in the
protection of water resources and in the issuance of licenses for its
exploitation, and to prevent unrelenting competition in the consumption of
this common resource and uncontrolled harvesting and drastic reduction of
the country's water reservoirs. This article uses an anaytical and descriptive
research. Relying on library resources it studies different perspectives in
order to answer the question what is the basis of the right to use water
resources in the jurisprudential and

legal system of Iran and which theoretical bases can be selected for it. to
ensure protection and preservation of water resources. It first suggests and
examines various theories, and then seeks to formulate, under the fina
theory which is based on the concept of public trust, a view in accordance
with environmental conditions and water resources crisis based on Islamic
legal principles. By amending existing laws and regulations, water can be
used as atrust in the hands of the government in the public interest.

Keywords
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