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Abstract 
One of the most important steps of enforcement operations is the high tender 
and sale of moveable properties of the losing party or promisor (debtor). 
Although the final objective of the winning party or beneficiary, in obtaining 
a definitive judgement or drawing up a binding document, is the collection 
of claims or the implementation of undertakings, if the relevant judgement or 
binding document is not implemented, the final objective of establishing and 
implementing the religious and legal justice will not be achieved. 
   The present study, by a descriptive and analytical method, is seeking to 
answer the question whether by mere issuance of a judgement or by drawing 
up a document, such an object is accomplished or is faced with some 
challenges and obstacles. Indeed, the enforcement path, which constitutes 
the continuance of proceedings process and the issuance of document, , will 
not be easily attained before the judicial and registration authorities and, due 
to the multiple problems and impediments in this process, the path for 
enforcement operations, 
 in particular with regard to the high tender of moveable properties will 
encounter with serious tardiness and challenges. 
Many of these problems can be attributed to the Legislature’s silence about 
articulating some rules and regulations with regard to high tender including 
elimination of auction regulations in the registration enforcement system, 
and about questions like the renewal of high tender, the authority competent 
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for determining whether the properties distrained according to the  Bylaw for 
the Enforcement of the Contents of Binding Notarial Documents (1386 SH) 
should be returned and the time they should be returned , lack of any 
specification regarding mutual consent on the place and the time of sale in 
the registration regulations, lack of any criterion for determination of the 
place and the time where the high tender and the sale must be executed, 
failing to make clear the concept of ‘local widely-circulated newspaper’ and 
ambiguity regarding  the ‘renewed notice’ and the ‘renewal of notices’, lack 
of any  specification with regard to joint ownership for the sale of movable 
properties in the Registration Bylaw and, finally, conflicts in certain articles  
of the  Act for Enforcement of Civil Judgements (1356 SH) and in the 
Registration Bylaw. 
   It is as a result of these problems that the concerns of the beneficiary 
persons must be understood, as these shortcomings and problems hinder or 
obstruct the enforcement operations by judicial and registration authorities. 
On the other hand, since the enforcement of judgements and documents is 
made through two different notarial and judicial enforcement systems, 
despite the similarities in the regulations governing, and the methods applied 
in, the enforcement by either system, there exist many differences between 
the two. 
   By elimination of the regulations of auction and elucidating the relevant 
rules of high tender, the law has disarranged both the legal system and the 
enforcement system of these two legal institutions. Considering the 
differences between auction and high tender, the elimination of the 
regulations of auction and its replacement by high tender has created crucial 
difficulties as well as perplexities. Because, the institution of auction 
continues to exist in other laws, such as Art. 2 of the Guild System Act 
(1383 SH) in which the which defines auction by three charactersitics: in-
person transaction, cash payment and definitiveness. But, despite the 
evolutions in the electronic processes in notarial agencies, no authority has 
yet been assigned for the enforcement of the high tender operations or for the 
electronic auction. Hence, considering the high prevalence of auctions, in 
particular the electronic ones, differentiating between high tender and 
auction and the elucidation of their rules and consequences in the 1356 Act 
and the 1386 Bylaw, by amending or revising the respective rules, is a 
necessity. 
   Other problems to be attended include the law’s silence about the second-
turn high tender, about the place of keeping and protecting memory and 
about the definition and instances of ‘local newspapers’, as well as judicial 
rules and notarial regulations which are inconsistent with, or contradicts, one 
another in one respect or another. These problems and inconsistencies that 
make necessary, first, that the Bylaw for the Enforcement of the Contents of 
Binding Notarial Documents (1386 SH) be given the status of an act of 
Parliament and, second, that the Act for the Enforcement of Civil 
Judgements (1356 SH) be wholly revised considering of the long time since 
it was enacted.  
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Abstract 
The authority of a captain is not limited to the technical management of the 
ship during the voyage and the administrative duties concerning the 
interaction with the administrative organizations located in commercial 
ports. The captain has, moreover, a special place arising from his role in the 
maritime trade scene and his role in managing the ship that allows him  to 
act on behalf of the maritime carriers in the transaction or to take other 
necessary measures in crew recruitment, ship repair, fulfillment of basic 
needs, etc. in emergencies where the completion of the voyage is subject to 
prompt action by the captain. The captain's authority is sometimes deemed to 
stem from the legitimate and conventional appearance and, consequently, 
from the reasonable perception created for others. However, he does not 
have such authority in reality. So, the question arises as to whether the 
shipowner's defense that captain has acted beyond his authority, if proven, is 
admissible and precludes the legitimate expectations of the other party to the 
contract about the owner’s commitment to the consequences of the captain’s 
acts. In other words, can the captain's authority be extended and can he be 
considered the shipowner’s agent? In response to this question, legal 
doctrine and jurisprudence have suggested the apparent agency of the 
captain in support of third parties in good faith who deal with the captain by 
trusting in the appearance and considering his authoritativeness. In this 
study, this type of agency of the captain in his interventions is examined in 
the domestic and foreign legal system. The results indicate that the apparent 
agency of the captain is represented mainly in his transactions such as ship 
sales and mortgages, cargo sales and mortgages, ship rental, crew 
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recruitment, and bill of lading. The apparent agency leads to the liability of 
the ship owner making him responsible for fulfilling obligations arising from 
the acts of the apparent agent. Although the advancement of knowledge and 
the development of communication tools in recent years have made it 
possible to communicate with the owner and ask him for instructions, the 
notion of the impossibility of extraordinary intervention of the captain as an 
apparent agent is hardly acceptable. Accordingly, the legal doctrine today 
emphasizes the apparent agency of the captain, focusing on his specific role 
and scope of authority as one of the major bases of the apparent agency. In 
line with the legal literature, the rulings of foreign courts on a variety of 
issues uphold the captain's authority to steer ships from the port of loading to 
the port of discharge. The captain's intervention on behalf of the shipowner 
is sometimes expanded to the point where court documents are sent to him 
rather than to the owner or even where he is considered a defendant himself, 
and sparing him from this status is ruled to be void. Although the legal 
systems has  come to hold the view that the captain lacks the authority to sell 
the ship, his authority in mortgaging the ship and cargo is a point of 
contention, each legal system having  its own position, with minor 
disagreements within each system. Following Article 28 of the Iranian 
Amendment to the Maritime Act approved on 9/18/2012, which has replaced 
Article 89 of the Iranian Maritime Act, obtaining permission from the 
shipowner, the sender and the cargo owner is a necessary condition for 
mortgaging the ship. Although the legislature may appear to want to reduce 
the captain's authority and, consequently, to strip him of his apparent agency, 
according to the Paragraph A of the above-mentioned article, the captain is 
still eligible to receive a loan if necessary funds are not provided by the 
owner or in necessities when urgent interventions are necessary. Moreover, 
according to Article 33 of the Amendment to the Maritime Act, which has 
replaced Article 94 of the Maritime Act, the deficiency of the latter, which 
failed to determine the legal status of the unjustified sale of the cargo, has 
been eliminated, and by confirming its validity, the apparent agency of the 
captain in the sale of cargo has been explicitly acknowledged. 
This agency can also be sustained in concluding a lease in the event of an 
emergency. Besides, due to the special place of the ship certificate of 
registry in establishing the ownership in some legal systems such as the 
French Law, if the tenant's name is not mentioned in the bill of lading, the 
owner, being named in the ship certification of registry, is considered 
responsible for the captain's obligations. The apparent agency of the captain 
in issuing the bill of lading now enjoys an almost consensual endorsement 
among legal systems of the world. 
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Abstract  
This article is part of a larger study of the philosophy and history of law in 
Iran. Philosophical studies in Iranian law need to begin with the examination 
of the most fundamental legal concept, namely the “law” itself. The study of 
the concept of law, in turn, can begin, as it has been the tradition of old 
scholars, with a semantic survey of the word “qānūn” (the Persian word for 
‘law’). But since “qānūn” is a foreign word that came into Persian after the 
arrival of Islam, the first step would be to find the word that the ancient 
Iranians used for “law”. A brief look at the ancient texts and their 
translations shows that the Iranologists and translators have often translated 
the word “dād”, “dāta” or “dātā” to “law”. However, considering facts such 
as a) that, in Pahlavi texts, one of the definite meanings of “dād” is 
religion/“Aeen”; b) “dād” was used in the oldest texts and poems in New 
Persian (Dari)  in the same meaning as Aeen and that it has apparently never 
been used to mean “law”; c) that there is no other New Persian word 
equivalent to “law”; d) New Persian is very similar to Middle Persian 
(Pahlavi) and there is not  a long interval between the prevalence of Middle 
Persian and the first New Persian texts and poems , this hypothesis arises 
that in spite of what Iranologists suppose, “dād” in ancient Iranian texts does 
not signify the law. To find an answer to the research question and verify the 
hypothesis, we first need to provide a definition of the “law” as part of the 
theoretical and conceptual framework of the research. Hence, the definitions 
of “law” given by jurists and legal philosophers will briefly be reviewed. 
Then, in order to avoid imposing modern conceptual structures and ideas on 
ancient Iranian texts, as well as to expand the scope of the definition to 
include all possible examples, some elements of this definition will be set 
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aside so that the law in its simplest definition - the rule of behavior – remains 
as the basis for this research.  
Then, a sufficient number of Pahlavi texts and almost all Achaemenid 
inscriptions will be studied. The research method will be first to examine the 
translations of ancient texts and, wherever the translators have used the word 
“law”, to study the transcripts of the original texts in order to find out which 
words in the original text the translators have taken as equivalents of the law 
. In other cases, the transcripts of the original texts will be checked first. 
Wherever the word “dād” is used, translations will then be checked to find 
out what equivalents the translators have suggested for it. In the last step, by 
comparing and analyzing sentences and phrases, paying attention to their 
context, and considering the information available from ancient Iran, the 
equivalents that translators have suggested for the word “dād” will be 
evaluated. The results of this study will show that the translation of “dād” to 
“law”, especially from a legal point of view, is incorrect. “Law”, in its 
simplest definition, means a rule of conduct, but a single rule for a particular 
subject. Therefore, if the translation of “dād” to “law” was correct, then it 
should be possible to find a text in which “dād” means a single, particular 
rule. It should also be possible to find uses of this word in plural and in 
indefinite forms, uses such as in “there is a “dād” that stipulates that this 
must / must not be done”, or in “this text/book contains a few “dād”s 
applicable to ...”. But the findings of this research do not suggest such a 
thing. Though “dād” does refer to “all rules”, “being organized by rules” or 
“legality”, it has never been used to mean a single, definite rule. “Dād” is not 
law, but a part of a weltanschauung, cosmology or ideology from which the 
law can be derived. If “law” is directly, exactly and essentially a rule, “dād” 
and “asha”, a more comprehensive concept, describe merely the utopian 
state of universe before being invaded and polluted by Ahriman. They can 
thus illustrate the righteous forms of life, with certain implications about 
rules and norms. Perhaps it is why the 8th book  of Denkard describes “dād” 
as the knowledge related to material world (Giti). Once it becomes clear that 
“dād” could not signify the law, the subsidiary question would arise what 
word was used for this concept in ancient Iran? Reviewing ancient texts 
shows that in addition to “dād”, some other words have been translated to 
“law” none of which, however, are suitable for this meaning, as neither is 
semantically connected  to the concept of “law” even to the extent that “dād” 
is. Since the analysis of Pahlavi legal texts indicates that they do not tend to 
refer to the concept of “law” and given that the search to find a word equal 
to “law” in some of the most important legal texts of the Sassanid period 

 fail, this article reinforce the hypothesis that the Sassanid legal 
literature lacked a word for “law”. Definitive confirmation of this hypothesis 



 
 
 
 Bagheri                                                                                                         835  

requires complete review of all Pahlavi texts. Finding a convincing 
answer to this question is one of the most important steps that can be taken 
in studying the history and philosophy of law in Iran. 
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Abstract 
Due to its predominantly arid and water-deficient climate, Iran faces the 
challenge of dehydration. The rate of exploitation and consumption of water 
resources plays some role. Iranian civil law, which is the first law governing 
the processes of water resources exploitation, inspired by Shi’i  law, has 
based its relevant rules on theories such as absolute ownership of land, 
priority, privacy, and acquisition. The theoretical bases of the legal system 
of water resources management is thus based on private property, which 
along with the development of new technologies of drilling and exploitation 
has led to uncontrolled consumption of water resources. Therefore, the 
revision of these theoretical foundations is necessary in order to limit and 
regulate the exploitation of water resources. 
 The first theory listed above, absolute ownership of land,  crystallized in 
Article 96 of the Civil Code, holds that whoever owns a piece of land has the 
absolute ownership of the water resources under it and can use them 
however he wishes without any restrictions. Apart from giving rise to 
disputes among, A second theory, the right of precedence, regulates the use 
of  water resources based on the date of first discovery and exploitation, 
which is an implication of the precedence rule in Shi’i law according to 
which prearrangements for reclamation of resources is a basis for priority in 
possession. . A third theory, territory of land (harim), is another basis
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  granting the owner of a piece of land  surrounding a surface water source 
such as a river or lake the right to own and exploit these water resources. 
Accordingly, the ownership of water is a function of the land ownership, and 
there is no right to transfer the ownership of water, independent of the 
adjacent lands. Some jurists in these cases have relied on the rule ‘Al-Aqrab 
fa al-Aqrab’ (‘Who is closer takes priority’), based on the fact that whoever  

is closer to the water stream, is superior to others, and Article 156 of the 
Civil Code has been influenced by this theory. But the theory of attainment,  
which has more supporters in Shi’i law, is based on the possession of water., 
According to this everyone owns any amount of water that he or she 
obtained through the possession and branching of surface water or digging 
wells and aqueducts. Article 149 of the Civil Code regarding the possibility 
of acquiring surface water and Article 160 of the same Code governing the 
digging and acquisition of wells and aqueducts have been taken from this 
theory. 
  These theories, which have led to the private ownership and management 
of water resources, have led to the development of mechanized methods of 
exploitation and, in turn, to the destruction of water resources. Articles of 
civil law and other regulations that are influenced by the aforementioned 
theories, on the one hand, and a tendency towards a state-centered view of 
public ownership, on the other, as in the Law of Equitable Distribution of 
Water, which recognizes the government as the owner of water, by applying 
proprietary behaviors, makes it an instrument for its economic and social 
policies, has permitted the unwarranted exploitation and has exacerbated the 
water crisis. Therefore, based on the environmental needs and the 
international trends viewing water as a national asset belonging to future 
generations, this article seeks  a theory that can be based on environmental, 
jurisprudential and legal principles and provides grounds for  revising laws 
and regulations governing the ownership and management of water 
resources, in particular Articles 149 to 160 of the Civil Code, which make 
water a common property that is open to free acquisition and private 
ownership. 
  Accordingly, Article 1 of the Law of Equitable Distribution of Water, 
enacted in 1982, which is influenced by Article 45 of the Iranian 
Constitution, has a great potential to change the approach to the ownership 
of water, based on the concept of public trust, private ownership to one 
based on the concept of trust. The article relies on the explicit use of the 
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word trust in the Law to lead to more effective policies and regulations in the 
protection of water resources and in the issuance of licenses for its exploitation, 
and to prevent unrelenting competition in the consumption of this common 
resource and uncontrolled harvesting and drastic reduction of  
the country's water reservoirs. This article uses an analytical and descriptive 
research. Relying on library resources it studies different perspectives in order to 
answer the question what is the basis of the right to use water resources in the 
jurisprudential and  
legal system of Iran and which theoretical bases can be selected for it. to ensure 
protection and preservation of water resources. It first suggests and examines 
various theories, and then seeks to formulate, under the final theory which is 
based on the concept of public trust, a view in accordance with environmental 
conditions and water resources crisis based on Islamic legal principles. By 
amending existing laws and regulations, water can be used as a trust in the hands 
of the government in the public interest. 
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Abstract 
The idea of a smart city conveys devices highly equipped with novel 
technologies performing in place of human beings. For a city to be smart, 
information flow plays an underpinning role. Devices in smart cities collect 
enormous amounts of information, enabling their embodied systems to run 
either as computers tackling ordinary tasks or as intelligent agents making 
decisions and gaining experiences. Artificial intelligence (AI) and other 
algorithmic systems in both learning and performing stages rely on learning 
from information entered by a programmer and transmitted from an external 
source. AI, in particular, benefits from information to predict the future, 
make decisions, and use feedback on prior ones for decisions on similar 
occasions. Therefore, the more information at hand, the more efficient AI 
performs and the smarter the city is. The growing communication 
technologies such as 5G internet and the internet of things (IoT) let AI 
systems access transmitted information at higher rates. Autonomous vehicle 
(AV) is one of the features by which smart cities are known. Along with IoT 
and the 5G internet, which make information transfer from other devices and 
infrastructures faster, AVs benefit from numerous embodied sensors 
collecting various sets of information from the environment for AI to 
participate in the vehicles' functions. In a city where people use AVs 
alongside other smart devices, collecting and transmitting information raises 
privacy concerns. This study deals with the growing concern over the 
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privacy of the information on which AVs rely to operate. The study's 
primary purpose is to detect the potential privacy threats by describing the 
  
underlying features of AVs in the implementation of which information 
plays an essential role. Then, considering the potential threats, the research  
introduces and criticizes the current privacy protections in principle and 
practice, associable with AV's inherence. 
The study dedicates Section I to the concept of privacy to illustrate the 
evolution of its definition, dimensions, and legal protections as technologies 
grew over time. Dividing the process into three courses in which privacy 
relates different meanings, the study suggests that privacy within the current 
course is falsely comprehended through data and data protection regulations 
when instead of information itself, the aim of protection must be the subject 
person whose information is collected. Not considering different dimensions, 
the current interpretation provides narrow protection for privacy, although it 
empowers data transactions where data is not sensitive and the subject 
person consents. Some recent regulations in the EU and the USA, namely 
General Data Protection Regulation (GDPR) and California Privacy Act 
(CPA), deal with privacy in this sense by protecting data in the collection, 
transmission, storage, and usage stages against unconsented processes in the 
technology sector and technological systems, one of which being AVs. 
Section II provides details on how information flow and IoT enable inter-
connected AVs to operate, then elucidates how the usage of such inter-
connection has threatened different dimensions of privacy in actual 
technology cases similar to AVs. There are cases in which different sets of 
information on people's location, state of body and mind, behavior and 
action, social life, and media are collected and transmitted in vehicle-to-
vehicle, vehicle-to-infrastructure, and vehicle-to-everything networks 
unconsented or illegally processed. Outlining the four stages of the life cycle 
of information (collection and storage, processing, usage, and transmission), 
Section III demonstrates whether AVs impose the risk of breach of privacy 
by four types of behavior (collection, processing, dissemination, and 
invasion) and how the current regulations protect privacy in the said types of 
behavior. Primarily, privacy protection in AVs entails considering legal 
principles in the design stage as well as the stages of the life cycle of 
information to guarantee the security and transparency of information flow. 
Confidentiality and encryption to improve security and inform the data 
subject of the purpose of processing and implementing data to increase 
transparency are the legal principles envisaged by current regulations, GDPR 
and CPA. 
Equipped with sensors facing the external and internal environments, AVs 
collect and store information about the bodily and mentally status of people 
in and around the vehicle, information about the vehicle itself, namely 
estimating energy consumption, locating the vehicle and other objects 
around it, and other information necessary for AI to operate the vehicle. 
Regulations protecting privacy should require prior consent for the collection 
and that the technologies associated with the collection phase minimize the 
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amount of data collected. The processing phase provides AI categorized, tagged, 
and patterned sets of information to enable the usage phase. A standard 
regulation contains provisions on the limitation of the purpose of the processing 
of data, as well as the ability to modify data for the data subject; therefore, the 
regulation preserves privacy from threats such as data aggregation, 
identification, insecurity, secondary use, and exclusion. The collected and 
processed data enables AVs to anticipate incidents, make decisions, and improve 
upon them in the usage phase of the life cycle of information. To prevent AI 
from being biased, intrusive, and decisionally interfering, the regulation must 
grant the right to reject data usage to the data subject in addition to the purpose 
limitation requirements. In the last stage of the cycle, AV systems transmit data 
in networks or delete unnecessary data. The standard regulation grants data 
subject the right to control over the deletion of their collected data as well as 
requiring its consent for data dissemination to both maintain transparency and 
protect privacy against unconsented disclosures and breach of confidentiality. 
 
Keywords: Artificial Intelligence, Automated Technology, The Life Cycle of 
Information, Personal Data, Personal Information. 
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Abstract 
There has long been debate over the definition of litigation among lawyers. 
One of the objections to this attempt was that it was useless or ineffective 
when each one was defined from a different perspective. We are now 
dealing with judgments in the courts in which the judge's decision is based 
on the definition of litigation and should not think that defining and 
analyzing concepts is completely useless. Sometimes the arbitrator or the 
court has to identify the meaning of the lawsuit in order to determine the 
possibility of hearing the lawsuit. Another result of defining a lawsuit and 
identifying its constituent elements is the effect it can have on the content of 
the judgment. In the sense that in order to be able to call the arbitrator's 
writing "award", I need to know the elements of "litigation". In the 
following, we will see that it is very important to identify the arbitrator's 
writing as an "award" and also that there is a fundamental connection 
between the litigation and the verdict in terms of their essential components.
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In the judicial and arbitration literature, the only issue that has been raised is 

what parts of the arbitration award are composed. We know that the 
arbitrator generally consists of three parts: introduction, cause of action, 
and direct meaning of text, but there is a more important question: What 
are the essential components of an arbitrator? 

Because the arbitrator's award is based on a lawsuit, the issue must be 
viewed from the perspective of the essential components of the lawsuit. 
Accordingly, the concepts related to the elements of the lawsuit form the 
conceptual framework of the discussion. 
To find the answer, the above question is submitted to several other 
questions: What are the elements of a lawsuit in arbitration? Should these 
elements be reflected in the arbitration award? 
Generally, every arbitration has its elements therefore the arbitral award is 
also issued based on the arbitration elements. This fact raises the question of 
whether the elements of arbitration should be reflected in the award. If we 
believe that the citation of arbitration element is necessary, another question 
comes to mind, as to what are the elements of arbitration? The hypothesis of 
this research is "arbitration as a mirror of lawsuit", according to which the 
expression of the elements of litigation in the arbitration is considered 
necessary and a sanction is considered for not expressing the elements of 
litigation in the arbitration. The research method here is descriptive-
analytical. 
Accordingly, the question of what are the elements of arbitration should be 
answered. We believe that arbitrators have the liability to cite the elements 
of arbitration in the award. Consequently, the lack of element citation would 
lead to annulment or amendment of the award by an appeal. These elements 
are including parties, causes and the subject of the arbitration. Failure to 
mention the plaintiffs, if the award can be amended, should not lead to its 
annulment or non-recognition. However, not mentioning the subject of the 
arbitration is a case of annulment due to public order because the supervision 
on the already issued awards will be impossible for the court. Failure to cite 
the cause of the arbitration, as it results in the reasoning of the award, is also 
contrary to public order that result to the annulment of it. 

 
Keywords 
 Elements of arbitration action, Elements of arbitration award, Sanction, 
Public order, Award validity. 
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Abstract 
Discussion about liability based on fault and the effect of fault in liability is an 
important topic in today’s law. However, given that the laws have not explicitly 
required the establishment of fault in causation, there are different views on 
what role to assign to the fault in tort judgments. Although damage, liability, 
causation and fault are favorite topics in fiqh (Islamic law) and extensive 
discussions are devoted to them, they do not convey an explicit position about 
the place of causality and they have not addressed the “what we are in”  
theoretically and have not given an independent topic to this issue. Thus both in 
fiqh and in Iranian law, there are serious uncertainties around the essential 
question whether any causality relation is enough for necessity of compensation 
or there should be an element of fault so that a ruling for compensation is issued. 
And if the latter view is accepted, where is the domain of fault? Despite what is 
sometimes said in fiqh, detailed reviews indicate that there is consensus among 
jurists that fault has no role in liability caused by direct loss (itlaf), and inflicting 
loss and causality are enough for liability. Therefore, it can be said that the 
domain of effect of fault in civil liability is limited to the indirect loss (tasbib). 
Islamic jurists, however, have conflicting views over indirect loss. Some have 
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not required fault for liability in this category while majority of them, based on 
rules such as “the culprit is only liable for what he intended” and “there is no 
warranty in what is not considered harm by custom and even if it entails what is 
considered harm”, believe that in the event of indirect loss, the loss cannot be 
attributed to the agent and hence the liability doesn’t apply to him or her unless 
fault (even if in the objective sense) can be established. This view on indirect 
loss can be clearly understood  from the writings of jurists such as Gazali, 
Allama Helli, and Al-Karraki. Thus whenever it is impossible to predict the loss  
to be resulted from an act so that rarely does that act lead to loss, that action is 
not subject to liability even if it leads to loss in the particular case. They believe 
that there is no evidence in the divine texts upholding that causation alone can 
bring about liability. Liability is, rather, but that accountability in causation is 
based on the coincidence of causality, the reasonable attributability of loss to the 
act, and about the establishment of the agent’s fault. In the Iranian law too due to 
lack of specification, lawyers have followed the same paths and there are two 
viewpoints among them. Some believe that in neither of direct and indirect 
losses, does the element of fault have any role and the realization of the three 
prongs of harmful action, loss and causation is enough for the compensation. 
This is while the majority of lawyers believe that the the motion for liability will 
be granted only when the fault exists in the committed act. In their opinion, the 
role and effect of fault in liability can be inferred not only from the articles 333 
and 335 of the Civil Liability Act enumerating some variations of the indirect 
loss but from the articles 506 and 537 of the Islamic Penal Code. Hassan Emami 
supports this theory and believes that whoever damages other peopl’s properties 
will be liable only when he or she has either neglected the predictable results of 
his or her actions or has committed the act having thoseresults in mind. Given 
what was mentioned above, this article suggest that applying only one of the 
mentioned theories to the vast array of examples some of which are quite 
complicated and to diverse social and legal relations among humans is not 
reasonable and that a sound, principled approach would be to consult common 
usage and to use it as a criterion for proving or disproving the role of fault in 
liability caused by indirect loss.  
This study is carried out in an analytical-descriptive library method referencing 
original sources of fiqh and credible law books, and evaluates different 
viewpoints and their reasoning,  examining the soundest among them more 
thoroughly.  
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Abstract 
 The family has always been considered as the most basic social institution, 
paying attention to which is vital for ensuring the health of society’s 
members. Therefore, governments engage in systematic planning to support 
this institution, which contributes to the strength and consolidation of the 
whole society. Childbearing plays a very important role in the development 
of this social institution, improving the mental health of the family and thus 
of the community. Recent years have witnessed a special type of childbirth 
sometimes called calendar birth, in which parents insist, without being 
medically necessary, on untimely cesarean section to give birth to their child 
on a special day. This can have serious risks, because according to scientific 
research, interfering in the natural process of birth will have many negative 
and irreparable consequences. It is even acknowledged that important phases 
of fetal brain development take place in the final weeks of pregnancy. 
Families do this solely for the aim of bragging, and unfortunately it is going 
to form a new unfortunate, immoral custom. It should be noted that calendar 
birth is an issue in developed countries as well. It causes enormous costs to 
the health system of any country,  as it deprives the baby of its uterine 
development, while the optimal growth and development of the fetus is a 
natural right of hers.  Calendar childbirth is thus an emerging issue for 
discussion that have not been exclusively researched in Iran yet except for 
one article in which some dimensions of the legal responsibility ensuing 
from untimely cesarean operations have been examined with the emphasis
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being on the physician’s liability. The importance of addressing this issue is 
doubled by the threatening consequences that change the fate of innocent 
children, especially because this action is carried out by parents for non-
therapeutic and unnecessary purposes. Civil liability has specific goals and 
functions with regard to the individuals directly involved, the wrongdoer and 
the victim, and to the society as well; therefore, identifying civil, criminal 
and disciplinary liabilities for those involved in the calendar birth can curb, 
to a great extent, the continuation of this abnormality.  
The present article has been written in a descriptive-analytical method using 
library studies and deductive reasoning, to address the concern thus 
described.  
Calendar birth is a cesarean section performed out of time without medical 
necessity, the sole purpose of which is to give birth to a baby on a specific 
date. This type of birth has inevitable risks for both mother and baby due to 
the change in the natural delivery process. Apart from being immoral, and 
seen from a legal viewpoint, the calendar birth imposes civil, criminal, and 
in some cases disciplinary liability on involved persons. Demonstrating the 
elements of civil liability, including 1) the entry of loss, 2) the harmful act 
and 3) the causal relationship, in calendar birth establishes the civil liability 
of physicians, parents and health centers. In such a birth, the doctor, having 
the knowledge and expertise, is the one to whom the untimely birth is 
directly imputable (direct agent or Mubashir), and the parents provide 
indirect cause (indirect agent or musabbib) by expressing their consent to the 
premature cesarean delivery. Health centers are potentially a third agent in 
possible damages, due to their role in employing the doctor and the health 
service contract they enter into with the parents.  
The present study seeks to answer the following questions: First, can civil 
liability be established in a calendar birth? Second, assuming the answer to 
the prior question is positive, who can be held liable for compensation? and 
third, what is the legal bases for such liability? 
 There is definitely a case for civil liability, the article asserts,  in the 
calendar birth, and doctors, parents, as well as medical centers can be held 
responsible. According to Article 526 of the Islamic Penal Code, in the case 
where both a direct and an indirect agent exist, the responsibility for 
compensation is distributed based on the effect of the perpetrators’ behavior 
and based on an objective standard. Therefore, the following results can be 
inferred: 

1. The calendar birth takes place with the aim of giving birth to a baby 
on a specific date or occasion, without considering the possible risks 
of untimely cesarean section. It is not only unethical, but also leads 
to legal liability.  

2. The elements of civil liability, i.e. the occurrence of loss, the 
harmful act and the causal relationship, can be established in the 
case of calendar birth for doctors, parents and health centers by 
deduction from various laws. 

3. The most recent policy the Iranian law adopted towards the case in 
which a direct agent and an indirect agent coexist is promulgated in 
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4. Article 526 of the Islamic Penal Code enacted in 2013. This article 
explicitly holds the wrongdoer to whom the crime is imputable to be 
liable for compensation, and if the crime is imputable to all 
wrongdoers, they will each have an equal share of the liability, 
unless the effects of their behaviors in the loss are unequal, in which 
case their respective shares of responsibility will be proportioned to 
those effects, being measured according to an objective standard. 

5. The doctor, as a knowledgeable, expert professional involved  in the 
calendar birth has the duty of providing adequate explanations to 
parents about the potential risks, and if cesarean section is 
performed, he will be held liable as the direct agent of the harmful 
act whose behavior have the greatest effect on the loss.  

6. Parents' consent to premature birth, when they are aware of the 
possibility of irreparable damages, is a cause of untimely cesarean 
section. Holding them responsible for their decision, which does 
have a tangible impact on the situation at issue here, as clearly 
endorsed by the objective standard, is in accordance with the law 
and with the interest of society and will help prevent the occurrence 
of similar incidents. 

7. The recognition of the principle of shared liability is Iranian law is 
attested in Articles 12 and 14 of the Civil Liability Act. The 
legislator has established a legal conception of causality in these 
articles, hence protecting the endangered rights in the best possible 
manner. Considering their employment relationship with physicians 
and their contract with parents, health centers also have to be held 
responsible to the extent of the impact of their behavior according to 
the objective standard. 

 
Keywords: Coexistence of Direct and Indirect Causes in Tort, Physician, 
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Abstract 
The right to non-performance is mentioned in Articles 377 and 378 of the 
Civil Code on the subject of sale, as well as in the section on marriage in 
Articles 1085 and 1086 of the same and in Article 371 of the Commercial 
Code. According to these articles, either party can refuse to fulfill its 
obligation in order to urge the other party to fulfill the latter’s obligation. 
The right to non-performance can be defined as the right of the parties to 
refuse to fulfill their obligation in order to oblige the other party to fulfill his 
obligation. This right, which is based on reciprocal justice and the common 
sense, has been accepted as one of the methods of compelling the fulfillment 
of contractual obligations in Imami fiqh and in civil law. Article 377 of the 
Civil Code gives each seller and buyer the right to refuse to surrender the 
item of sale and the price, respectively, until the other party agrees to 
surrender. According to this article, the creation of the right of non-
performance for the parties to the contract is subject to the following 
conditions: a) the contract involves an exchange, that is, two mutual 
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obligations; b) the two obligations are supposed to be fulfilled at the same 
time: this means that the right to non-performance exists either when both 
obligations are to be fulfilled immediately once the contract is made or, and 
based on a broader interpretation of the relevant rules, when the two 
obligations are agreed to be done at the same time in future. 
But with regard to the scope of its application, there has been some dispute 
as to whether this right constitutes an exception to a general rule, hence 
having to be limited to the contract of sale and to the exchange of the item of 
sale and the price in it. This probability is supported, on the one hand, by the 
fact that the right to non-performance is mentioned in the Chapter on Sale, 
and on the other hand, by considering that, although the right to non-
performance is possible in exchange contracts, the bond between the two 
obligations will be lost as a result of termination or cancellation of the 
contract and the returning of the objects of the two obligations does not stem 
from the contract itself, but is a general duty directly imposed by the rule 
that prohibits individuals from possessing other people’s property without 
the owner's permission. In addition, the termination of an exchange contract 
discontinues the mutual obligations of the parties, hence leaving no subject-
matter for the right to non-performance, and the parties’ duty to return the 
items is not the result of the contract, but represents the obligation to give 
others’ properties back to them. A different view is that the right to non-
performance is a general rule in exchange contracts, which is discussed, as is 
the general practice in the Islamic legal treatises, in chapters on sale as an 
example of a general rule. A third hypothesis is that the right to non-
performance should not be limited to contracts and has to be applicable in all 
reciprocal obligations, even those imposed directly by law irrespective of the 
parties’ will.  Therefore, this study seeks to answer the question whether the 
right to non-performance is applicable to all reciprocal obligations regardless 
of their source- contracts, tort liability or other rules. 

 This descriptive-analytical study hypothesized that failure to recognize 
the right to non-performance at the stage of dissolution of the contract and 
other reciprocal obligations is contrary to the principle of the transactional 
justice and causes problems and unfair consequences when the items of the 
contracts are returned .Arguing that there is nothing that limits the right of 
non-performance in the stage of fulfillment of obligations, this article argues 
that this right exists not only in the stage of concluding contracts ,but also in 
the stage where they are dissolved and the items are returned to their original 
owners, and also in mutual obligations arising from civil liability rules. The 
custom and the common sense does not warrant the differentiation between 
the stage of concluding a contract and its dissolution in both of which the 
parties are mutually committed to hand over the items to each other. The 
right to non-performance in the stage of dissolution of the contract exists 
according to the common implicit intention of the parties, whose authority is 
indisputably upheld by the custom especially the field of international trade ,
which gives it the same status as what is stipulated in the contract (Article 
٢٢٥ of the Civil Code). Thus, considering the need to study the principles of
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 the right to non-performance and its conditions and obstacles, this article 
will first explore the concept of the right to non-performance and its bases 
and conditions in general and will then focus on the principles applying to, 
the conditions of exercising, and the effects of the right to non-performance 
in the stage of the dissolution of the contract and its mutual obligations. 
A review of the Islamic legal literature shows that the courts have accepted a 
broader interpretation of the scope of the right to non-performance. Some of 
the court decisions upholding the termination of the contract of sale have 
made the return of the sale item to the seller conditional on the refund of its 
price to the buyer. It should be noted that there are two conditions for 
exercising the right to non-performance in the stage of dissolution of the 
contracts: first, there must be two mutual obligations; second, they must 
have the same cause. 

The article will, thus ,propose the scope of the right to non-performance 
in the Civil Code to be amended, and the right to non-performance to be 
recognized as a general rule applicable to the conclusion and termination of 
all obligations according to which in all exchange contracts, in both stages of 
conclusion and dissolution, as well as in all non-contractual mutual 
obligations which have to be performed simultaneously ,each party can 
make the fulfillment of his obligation conditional on the fulfillment of the 
other's obligation. 

 
Key words: Right of non-performance, Return of exchanges, Reciprocity 
of exchanges, Exchange justice, Sale contract. 
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Abstract 
World Trade Organization was founded with the purpose of freeing the trade 
between its members, in accordance with the principles of guaranteeing free 
trade among its members, the reduction of tariffs, the elimination of all 
forms of trade discrimination, and the transparency of trade laws and 
regulations. Nevertheless, the freedom of trade without any limits would 
concern the countries for their sovereignty and national security. Therefore, 
beside the general exceptions embodied in article 20, the article 21 of GATT 
was drafted under the title of security exceptions. This article reads as 
follows:  

“Nothing in this Agreement shall be construed:  
(a) to require any contracting party to furnish any information the 

disclosure of which it considers contrary to its essential security interests; or 
(b) to prevent any contracting party from taking any action which it 
considers necessary for the protection of its essential security interests 
  (i)   relating to fissionable materials or the materials from which they are 
derived;  

(ii) relating to the traffic in arms, ammunition and implements of war and 
to such traffic in other goods and materials as is carried on directly or 
indirectly for the purpose of supplying a military establishment; 
 (iii)   taken in time of war or other emergency in international relations; or 

 (c) to prevent any contracting party from taking any action in pursuance 
of its obligations under the United Nations Charter for the maintenance of 
international peace and security.”  
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From the very beginning of the entry of GATT into force in 1947, until 
the foundation of WTO and thereafter, the interpretation of article 21 has 
been a subject of debate between the States and in the relevant literature. The 
main question in the interpretation of this article is to what extent the State-
parties to GATT 1947 (and the members of WTO) have the freedom to 
invoke article 21, specifically, its paragraph (b). Can refraining by a State 
from its obligations by invoking this article be objected by other States or 
assessed by the Dispute Settlement Body (DSB)? We have suggested in this 
article that security exceptions are not specific to GATT and that several 
investment treaties, such as the Treaty of Amity, Economic Relations and 
Consular Rights between Iran and USA, also include similar exceptions. 
Nevertheless, in a general categorization, the security exceptions are drafted 
in two different methods. In the first, the language used for the security 
exception implies a degree of autonomy for States in recognizing security 
emergency and invoking it. The article 21 of GATT, as can be easily 
attested, falls in this category. Without using ancillary principles of 
interpretation, a reader could not reasonably assume any limit for the State’s 
discretion in invoking the security exception. The first method has thus been 
called the “self-judging” wording. In the second method, the language used 
in a treaty does not imply any self-judging property for the security 
exception. Article 20-1 of the Treaty of Amity between Iran and the USA has 
been drafted in this latter method. Through the negotiations of GATT in 
1947, the security exception was inserted following a proposal from the 
USA. The history of drafting and resolution of this article shows that it has 
been found ambiguous from the outset of its drafting. At the 1947 and 1994 
rounds, a number of different interpretations for article 21 have been 
presented. According to one interpretation, any State has full autonomy to 
recognize national emergency and to legitimately invoke article 21, and such 
autonomy cannot be objected by other States or assessed by the DSB. 
According to a second interpretation, although States have full autonomy to 
recognize national emergency, they shall observe good faith while invoking 
article 21. In accordance to a third interpretation, although States can 
themselves determine their security interests, the legitimacy of their 
invoking of article 21 can, without any boundaries, be retrospectively 
assessed by the DSB. The thesis proposed in this article is that the first 
interpretation is not acceptable as the State-parties cannot have limitless 
freedom to invoke article 21 and that the legitimacy of invoking this article 
can be assessed by the DSB by considering objective standards, such as good 
faith. The DSB itself acknowledged the same approach in Russia- Measures 
Concerning Traffic in Transit. In this case, the panel primarily considered 
whether it has the jurisdiction to qualify the legitimacy of invoking article 
21by Russia. The panel reasoned that since the article 21(b) enumerates a 
limited number of scenarios, the members can only invoke that paragraph in 
the event one of those scenarios occur. In addition, the panel found that the 
emergency circumstances are objective in nature. This objectivity confers 
the panel to assess the legitimacy of invoking paragraph (b). Since the 
resources for this study include essays, books and the awards rendered by the 
DSB, this article first briefly reviews the sources using library research and, 



  
    

Noori et al.                                                                                         856 

then, using descriptive analytic method, attempts to examine the core of 
the controversy, explore the history of its emergence and evolution, and 
evaluate the contending readings involved, analyzing both the views 
submitted in the literature  and the positions adopted practically by the States 
and the DSB. 
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