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6. Substitute Contracts. Replacement Transactions.
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2. Anticipatory Breach.

3. Uniform Commercial Code (U.C.C.), Art. 2-706, Seller's Resale Including Contract for

Resale.«(1) Under the conditions stated in Section 2-703 on seller'sremedies, the seller may

resell the goods concerned or the undelivered balance thereof. Where the resale is made

in good faith and in a commercialy reasonable manner the seller may recover the difference

between the resale price and the contract price together with any incidental damages allowed

under the provisions of this Article (Section 2-710), but less expenses saved in consequence

of the buyer's breach...»

Syt s SV 5l (Private Sal€) opas 553 5 2l b 5 (PUblic SA€)  apee 255 ¥

LFEV VAP olis) 5,5

5. Sale of Goods Act, Art. 48, available at: https.//www.legislation.gov.uk/ukpga/1979/54,

3/11/2021.

6. International Sale of Goods (CISG), 1980, Vienna.

7. «Lapartie envers laguelle I'engagement n'a pas été exécuté, ou |'a été imparfaitement, peut:

refuser d'exécuter ou suspendre I'exécution de sa propre obligation; poursuivre I'exécution
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forcée en nature de I'obligation; obtenir une réduction du prix; provoquer la résolution du
contrat; demander réparation des conséquences de I'inexécution. Les sanctions qui ne sont pas
incompatibles peuvent étre cumulées; des dommages et intéréts peuvent toujours Sy ajouter.»

1.German Civil Code (BGB). Available at: https://www.gesetze-im-internet.de/englisch_bgb/,
3/11/2021

2. Election of Remedies.

3. Incidental Damages.

4. Consequential Damages.

5. Lost Volume Selling.
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2. Lost Profit Formula.
3. Nederlandse Draadindustrie NDI B.V. v. Grand Pre-Stressed Corp.,466 F. Supp. 846
(E.D.N.Y.), aff'd mem., 614 F.2d 1289 (2d Cir. 1979); Distribu- Dor, Inc. v. Karadanis, 11
Cal. App. 3d 463, 90 Cal. Rptr. 231 (1970).
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(182; Stockton, 1963: 97; Nudelman, 2009: 8

1. Replacement Performance

2. Expected Marginal Cost

3. Expected Marginal Benefit

4. Expected Value

5. Lifeguard Indus,, Inc., 42 B.R. 734, 738 (Bankr. S.D. Ohio 1983). Martella v. Woods, 715
F.2d 410, 413- 14 (8th Cir. 1983); Kanzmeir v. McCoppin, 398 N.W.2d 826, 832— 33 (lowa
1987); Freitag v. Bill Swad Datsun, 443 N.E.2d 988, 991 (Ohio 1981).

6. Overcompensation / Double Recovery.
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1. If the contract is avoided and if, in a reasonable manner and within a reasonable time after
avoidance, the buyer has bought goods in replacement or the seller has resold the goods, the
party claiming damages may recover the difference between the contract price and the pricein
the substitute transaction as well as any further damages recoverable under article 74.
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1. Retrospectively

2. Prospectively

3. Adequacy

4. Unidroit Principles of International Commercial Contracts. Available at: https.//www
.unidroit .org/instruments/commercial-contracts/unidroit-principles-2016, 3/24/2021
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Abstract

The possibility of concluding substitute contracts as remedy by the obligees
is considered a controversia effect of the breach of contracts. According to
this method, the contractual beneficiary is able to conclude a similar contract
with a third party without the obligation to enforce the obligator to
implement the contract. Due to the substitute contract, the obligee does not
miss the opportunity to enter the market and will not incur losses from price
fluctuations or the suspension of his property. However, according to the
traditional approach in contract law, breach of contract and non-observance
of the provisions of contracts is not a reason to ignore the contractua
obligation. In other words, replacement and termination of the contract is
allowed only if the enforcement of contract is not possible Meanwhile, it is
not possible to ignore a valid contract and its effects except as specified by
law, while in legal texts or laws of Iran, concluding an aternative contract
cannot be recognized as a general rule for remedy.

On the other hand, based on legal basics, it has been stated that substitute
contract in certain circumstances can be a method of compensation and
provide the best way to ensure the performance of contract. This is a
punitive compensation of breach of contract and should be recognized based
on the benefits of the damaged party. To restrict the methods of
compensation means the ignoring practical facts and the effects of breaches
of contractual obligations, which is also incompatible with the principles of
contract law.
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This article tries to answer the question of whether the use of an alternative
contract to compensate can be considered a valid and approved method. In
examining the above issue, other questions can be asked, such as what are
the principles justifying an alternative contract in contract law? What are the
necessary conditions? Can the use of substitute contract be applied to al
contracts? What will be the compensation if the costs of concluding an
alternative contract increase?

Based on the studies conducted in this article, it is safe to say that concluding
of substitute contract is a rational and desirable remedy that, in addition to
complying with the principles of contract law, can create many benefits. The
challenges of applying this method to law can be solved and justified, which
is fully compatible with the development of interest-based analysis in
contract law. It can be used in all financia contracts. However, it requires
conditions that have reasonable bases and provide effectiveness. Therefore,
it can be said that there is a basis for using this method in all contracts and
agreements. The main justification argument used in this article is the
adaptation of the alternative contract to the practical termination of the
contract, which causes the injured party to terminate the contract after
breaching. He explains his will to do so through the conclusion of the
substitute contract.

The article is an analytical-descriptive study and considers the legal sources
of other countries in the position of examining the nature, basics and
conditions of the substitute contract. The main purpose of the article is to
assess the compatibility of using this method with the rules of Ilamic
jurisprudence and Iranian law. The existence of some scattered examples,
aong with compliance with the principles of Iranian contract law and
jurisprudence, makes it possible to use an dternative contract. The
prevalence of this method can, in addition to achieving economic efficiency,
reduce the number of lawsuits related to breach of contractual obligations.
Finally, the conformity of the substitution with the principle of contractual
liability is another advantage of using this method as a compensation.

Key words: Breach of Contract, Substitute Enforcement of Contracts,
Impossibility of Enforcement of Contracts, Requirement to Perform
Contracts.
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