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Introduction

Towage operations are essential maritime transport activities involving
towing, pushing, pulling, and guiding vessels. These operations are vital for
ensuring the safe entry, manoeuvring, and departure of large ships from
ports, particularly when traffic constraints or hazardous conditions exist in
the port areas. Towage contracts are critical agreements that define the
rights and obligations of the parties involved. The tugboat operator
undertakes to provide towing services using a seaworthy vessel. In contrast,
the tow operator agrees to cooperate in the operation, ensuring the safety of
the tugboat and the tow. Despite their importance, towage contracts face
significant legal challenges due to the lack of explicit legal provisions in
many countries’ maritime laws, including Iran. This research seeks to
explore the legal remedies available for breaches of towage contracts,
particularly in the absence of explicit statutory regulations, by analyzing the
practices in common law jurisdictions and international model contracts,
such as Towcon and Towhire (1985, 2008, 2021), alongside UK standard
conditions for towage.

The study identifies two primary categories of remedies in towage contracts:
1. Consensual Remedies: These are explicitly agreed upon by the
contracting parties and are integral to the contract's framework. Examples
include the possessory lien (right to retain the vessel until payment is made),
delay penalties, and the right to terminate the contract if conditions are not
met.

2. Non-Consensual Remedies: These remedies arise from breaches or
failures to meet contractual obligations and are governed by applicable laws,
maritime customs, and judicial precedents. These remedies are often
invoked when damages occur due to negligence, misconduct, or
unanticipated circumstances.

Additionally, the study explores the concept of mutual risk allocation and
vicarious liability. These are essential concepts in balancing the
responsibilities between the tug and tow parties. Mutual risk allocation
ensures that both parties bear responsibility for damages in proportion to
their actions, while vicarious liability holds one party responsible for the
actions of another (such as the tugboat crew).
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Method

This study adopts a descriptive-analytical approach, exploring legal
remedies in towage contracts. The primary focus is on the two main
categories of remedies: consensual and non-consensual. Consensual
remedies are those explicitly agreed upon by the contracting parties, such as
compensation for delays or contract termination clauses. Non-consensual
remedies arise due to breaches or damages that occur without pre-agreed
terms governed by customary practices, applicable laws, and judicial
precedents. This research further involves a comparative analysis,
examining the contractual terms from well-established international
contracts like Towcon, Towhire, and UK standard conditions for towage
services to understand how legal systems address the allocation of risks and
responsibilities in towage operations.

Conclusions

The research concludes that towage contracts require clear legal frameworks
to ensure effective remedies for breaches and disputes. While international
agreements like Towcon and Towhire offer robust mechanisms for dealing
with breaches, these practices have yet to integrate fully into Iranian
maritime law. The study finds that consensual and non-consensual remedies
are essential for maintaining fairness and predictability in towage contracts.
Furthermore, mutual risk allocation, especially in crew negligence or failure
to comply with safety standards, is crucial to ensuring both parties'
accountability. Finally, the study highlights the need for Iran to develop
more comprehensive maritime regulations that incorporate these
international practices, offering a more balanced legal environment for
towage operations.
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3. Allocation of Risk between Tug and Tow

4. Contract of services/ Employment Contract
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2. The Fault-Based Liability Regime
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1. The following shall be for the sole account of the Hirer without any recourse to

the Tugowner, his servants or agents, whether or not the same is due to any breach

of contract, negligence or any other fault on the part of the Tugowner....(Cl 25(b)
Towcon)
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1. Consequential Loss or Damage

2. The following shall be for the sole account of the Hirer without any recourse to
the Tugowner,... whether or not the same is due to breach of contract, negligence
or any fault on the part of the Tugowner...

3. Smit International Deutschland GmbH v Josef Mobius Bau-gesellschaft GmbH
[2001]
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1. A Turtle Offshore SA v Superior Trading Inc (The A Turtle) [2009]

2. Fundamental Breach

3. The following shall be for the sole account of the Hirer without any recourse to
the Tugowner,... whether or not the same is due to any breach of contract
(including as to the seaworthiness of the Tug), negligence or any other fault on
the part of the Tugowner...
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1. Contracts of Bailment

2. Article 4(Conduct barring limitation)- A person liable shall not be entitled to limit
his liability if it is proved that the loss resulted from his personal act or omission,
committed with the intent to cause such loss, or recklessly and with knowledge that
such loss would probably result.
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